I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 13
THOVAS M CHAEL CHEAK, )
) No. BK 94-40094
Debtor(s). )
OPI NI ON

The Chapter 13 trustee objects to confirmation of the debtor's
anmended Chapter 13 plan onthe ground that it inproperly discrimnates
bet ween unsecured creditorsinviolationof 11 U.S.C. 8§ 1322(b)(1).
Specifically, the trustee objects that the plan provides for 100%
payment t o one unsecured creditor, United M ssouri Bank ("Bank") ,
whi | e provi di ng | ess t han 100%paynent to ot her unsecured creditors.
The debt or responds t hat hi s nore favorabl e treat ment of the Bank's
claimis appropri ate because the Bank' s cl ai mi s based on a j udi ci al
lien and al so because the debtor's wife is a co-signer on the
obligation to the Bank.

The debtor's plan, filed March 24, 1994, provi des for paynent to
"Mastercard, United M ssouri Bank" as a secured creditor and states
specifically:

Co- si gned | oan of creditor, Mastercard, United

M ssouri Bank, is to be paidat 100%of al | owed

claimw th contract rate of interest.
The pl an further provides for "unsecured creditors to shareinthe
remai ni ng base, not to receive |less than 10% of all owed clains."

The Bank filed two proofs of claim both of which classified



its claimas "unsecured."! One of the proofs of claimal so notedthat
a court judgnment was obt ai ned on June 16, 1993. The latter proof of
cl ai mcont ai ned no i ndication that the Bank had obtai ned a lien based
on its judgnent.

The Court finds without nerit the debtor's initial argunent that
t he Bank shoul d be pai d 100%of its cl ai mbecause it hol ds a j udi ci al
i en agai nst the debtor's real estate. This argunent i s contradicted
by t he Bank' s own characterization of its clai mas "unsecured” and by
t he | ack of any evi dence t hat t he Bank' s j udgnent had been recorded as
requiredfor ajudicial lien. The Bank's judgnent, of itself, created
no | i en agai nst the debtor' s real estate. Rather, inorder to obtain
ajudicial lien, it was necessary for the Bank to record a copy of its
judgment inthe county inwhichthe debtor's real estate was | ocat ed.
See 735 I LCS 5/12-101.2 Since there is no evidence that the Bank
obtained ajudicial lien, the debtor's plan erroneously classifiedthe
Bank' s cl ai mas "secured,"” and the Bank i s not entitledto 100%paynent
of its claimon this basis.

The debtor's further argunent that it is appropriate to pay the

't appears that the Bank has filed duplicate proofs of claim
Presumably, the trustee or the debtor will file an objection to have
one of the clains disall owed.

°This section provides in pertinent part:

[A] judgnent . . . is a lien on the real
estate of the person against whomit is entered
: only fromthe time a transcript,
certified copy or menorandum of the judgnent is
filed in the office of the recorder in the
county in which the real estate is |ocated.



Bank' s claimin full because his wi fe co-signed onthe obligationto
t he Bank derives fromthe special provisionfor co-signedclainsin§
1322(b)(1). Section 1322(b) (1), which prohibits unfair discrimnation
bet ween cl asses of unsecured clains in a Chapter 13 plan, provides
specifically for consuner debts that are co-signed by another
i ndi vi dual , stating:
(b) Subj ect to subsections (a) and (c) of
this section, the plan may--
(1) designate a class or classes of
unsecured clainms, as provided in section 1122
of thistitle, but may not discrimnate unfairly
agai nst any cl ass so desi gnat ed;

however, such plan may treat clains for a

consunmer debt of the debtor if an individual

isliable onsuch consuner debt with the debtor

differently than other unsecured clains|.]
11 U.S.C. 8§ 1322(b)(1) (enmphasis added).?
Section 1322(b)(1) was anmended in 1984 to add the provision
regar di ng codebtor clai ns. Wil e the anendnent i s awkwardl y worded, it
has been i nterpreted as sanctioning preferential treatnent for cl ai ns

on which aco-signer isliablewiththe debtor. See lnre Dornon, 103

B.R 61, 64 (Bankr. N.D. N.Y. 1989); Inre Davis, 101 B. R 505, 506

3ln providing for the classification of unsecured cl ains,
1322(b) (1) incorporates the requirement of 8 1122 that all cl ai
within a particular class be "substantially simlar,” 11 U S C

1122(a), as well as the requirement of 8§ 1322(a) that clains wi
particul ar class receive the same treatnment. 11 U . S.C. § 1322(
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(Bankr. S.D. Chio 1989). This conclusionis based on | egislative
hi story refl ecti ng Congress' recognition of the "practical differences”
bet ween cl ains for co-signed debts and ot her cl ains:

Because codebtors are oftenrel atives or friends,

t he debtor may feel a great need to pay t he debt

infull, evenif that isnot permttedwthinthe

Chapter 13 plan. If the debtor can be required

to devote al|l di sposableinconmetothe plan, the

conflicting desiretovoluntarily nake paynents

out side the plan on a cosi gned debt nay spell

failure for the plan by | eaving insufficient

income to keep up plan paynents. If, as a

practical matter, the debtor is goingto pay the

codebtor claim he should be permtted to

separately classify it in Chapter 13.

5 Col lier on Bankruptcy, § 1322.05[1], at 1322-10 (15th ed. 1992),
citing to S. Rep. No. 65, 98th Cong., 1st Sess. 17-18 (1983).
Rel yi ng on t he speci al treatnent accorded codebtor clainsin §
1322(b) (1), courts have approved pl ans proposi ng 100% paynent of
unsecured cl ai s i nvol vi ng a co-si gner whil e ot her unsecured creditors

arepaidas little as 10%of their clains. See Dornon, 103 B. R at 65;

Inre Chapman, 146 B. R. 411, 416 (Bankr. N.D. Ill. 1992). Qher courts

have sim | arly approved pl ans proposi ng such di sparate treatnment after
exam ni ng whet her this treatnment constitutes "unfair discrimnation.”

Seelnre Todd, 65 B. R 249, 253 (N.D. Il1l. 1986); Inre Perkins, 55

B.R 422, 425-26 (Bankr. N D. la. 1985). These courts reason t hat
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whi | e co-signed clains may be treated "differently” under § 1322(b) (1),
any proposed di scrim nationinfavor of suchclains nust befair. Cf.

In re Easley, 72 B.R 948, 955 (Bankr. M D. Tenn. 1987) ("al

‘different' treatments are not necessarily fair discrimnation").
Thus, appl yi ng t he cormonly accepted four-factor test for determ ning
whet her discrimnationis fair,* courts have found di sparat e treat nent
bet ween co-si gned cl ai ns and ot her unsecured cl ains justified because
t he debtor's co-si gner m ght otherw se put indirect pressure onthe
debtor andinterferewiththe "fresh start” the Bankruptcy Code is
i ntended to provide. Cf. Perkins (discrimnation allowed because
debt ors m ght attenpt to pay co-signedclaiminfull toprotect their
son fromcreditor pressure and thus | essenthe plan' s |ikelihood for
success).

This Court |ikewi se finds that a debtor's treatnent of co-signed
cl ai ms under 8§ 1322(b) (1) may not unfairly discri mnate agai nst ot her
unsecured creditors. The debtor who seeks to discrimnate in favor of

a co-si gned cl ai mhas t he burden of showi ng that such discrimnationis

4These factors are:

(1) whether the discrimnation has a
r easonabl e basi s;

(2) whether the debtor can carry out a plan
wi t hout such discrimnation;

(3) whether such discrimnation is proposed in
good faith; and

(4) the treatnment of the class discrimnated
agai nst .

See Perkins, 55 B.R at 425-26.




fair, and this determ nati on nust be nmade on a case by case basis. See

In re Lawson, 93 B. R 979, 984 (Bankr. N.D. Ill. 1988). The nost

i nportant, and defining, factor in determ ning the fairness of
discrimnatory treatnment i s whether the treatnment "rationally furthers
anarticulated, legitimate interest of the debtor,"” that is whether it
rel ates t o an obj ectiveinterest of the debtor, either in bankruptcy--
of conpleting aplanor obtainingafreshstart--or inmaintaininga
decent quality of life. Id.

In this case, the debtor proposes to pay the Bank's claimin
full because his wi fe, who co-signedthe obligation, has had her wages
gar ni shed for paynent of this debt.®> Adebtor's desireto protect a co-
si gner wi th whomhe has cl ose personal ties m ght normally justify
di scrimnatory treatnment to prevent the debtor fromjeopardi zi ng his
successful reorganization by attenpting repaynent outsi de t he pl an.

See Perkins. However, inthis casethe codebtor is the debtor's wife,

who has not joined the debtor in his Chapter 13 proceeding. The
separate i ncone of the debtor's wi fe presunmably benefits the debtor to
t he extent they, as a marri ed coupl e, pool their i ncone for househol d
expenses. Thus, if the debtor were permttedto pay 100%of this co-
si gned cl ai mt hrough hi s Chapter 13 pl an, he woul d protect hiswife's
i ncome and t hereby benefit hinself at the expense of ot her unsecured

creditors.

°I't is unclear why the debtor has not sought relief from such
creditor action under the codebtor stay of § 1301(a). See 11 U. S.C.
§ 1301(a). The debtor's obligation to the Bank--a credit card debt--
apparently qualifies as a consuner debt, which is required for
application of the codebtor stay of 8§ 1301(a) as well as § 1322(b) (1)
here at issue.



The identity of interests between the debtor and his wi fe as co-
si gner di stinguishes this casefromoneinvolvingaco-signer whois a
relative or close friend with a separate inconme. Because of this
identity of interests, the debtor's proposed discrimnationin favor of
t he Bank' s cl ai mdoes not serve al egitimate purpose that woul d justify
hi s di sparate treatment of ot her unsecured creditors. The debtor woul d
benefit indirectly fromhis proposed 100%paynent of the Bank's cl aim
and this treatnment, therefore, woul d not be fair to ot her unsecured
creditors who would receive as little as 10% of their clains.

For these reasons, the Court finds that the debtor's planunfairly
di scri m nat es bet ween cl asses of unsecured creditors. The Court,
accordi ngly, sustains the trustee's objectionto confirmation of the
debtor's anended Chapter 13 pl an.

SEE WRI TTEN ORDER

/sl Kenneth J. Meyers
U. S. Bankruptcy Judge

ENTERED: August 17, 1994




